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Dispensing sound legal insights

In this edition of Pharmacy insights we 

focus on recent legal developments which 

may impact on pharmacy businesses and 

highlight recent legislative changes to the 

Retail Leases Act in NSW, which import 

new protections for retail pharmacy tenants. 

Also, we discuss some recent cases in the 

franchise sector concerning disclosures 

made by a franchisor. In addition, we 

remind professional practices to review their 

arrangements with their associated service 

entity to ensure continuing compliance with 

the relevant Tax Ruling.

Meet Meridian Lawyers at Pharmacy Connect
SYDNEY, 1–3 SEPTEMBER 2017 

Visit Meridian Lawyers at stand 45 at Pharmacy Connect to meet 

our pharmacy team and attend our Business Session on recent 

trends in pharmacy sales, purchases and governance.

SUNDAY, 3 SEPTEMBER 2017  |  11.00AM–11.45AM

Business Session: Recent trends – pharmacy sales, purchases and 
business governance
Speakers: Georgina Odell, Special Counsel & Levina Chim, Senior Associate

Georgina has 20 years’ experience as a commercial lawyer in the UK and Australia. In the health 

sector, Georgina advises on the establishment and dissolution of professional partnerships, provides 

advice on pharmacy location rules and advises on franchising and licencing agreements.

Levina has expertise in corporate, commercial and regulatory compliance work and assists clients in 

dealing with the changing business and regulatory environment. She advises on business structuring 

and operations, and drafts and reviews commercial contracts, agreements and policies.

SUNDAY, 3 SEPTEMBER 2017  |  11.50AM–12.35PM

Education Session: The clinical role of the pharmacist and managing risk. As 
the scope of practice for pharmacists expands, and with more complex therapies 
coming to the market, fi nd out why pharmacy must embrace these opportunities, 
and how risk can be managed. 
Panellists include: Nevena Brown, Principal, Meridian Lawyers

Nevena has more than 25 years’ experience as a health and insurance lawyer. She advises 

allied health and medical indemnity insurers, assisting a range of health practitioners including 

medical practitioners, dentists, pharmacists, chiropractors and physiotherapists. Her skills 

include defending civil claims, disciplinary matters before Tribunals, investigations by AHPRA 

and other government complaint bodies such as the HCCC, and investigations by Medicare 

Australia, the TGA and private health insurers. 
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COMPANY ARRANGEMENTS

‘Phillips arrangements’: It may be 
time to review your service company 
arrangements

Many pharmacists enter into an agreement with an associated 

entity to provide services to the pharmacy such as the provision 

of staff, administrative or clerical services, premises, plant or 

equipment in consideration for the payment of a services fee.

Depending on its structure, these service arrangements may have a number of 

potential benefi ts including asset protection, quarantining business risk and tax 

planning. 

The particular service arrangements for a pharmacy can vary widely, however if 

set up in accordance with Tax Ruling TR 2006/2 they can deliver advantages to a 

pharmacy owner to facilitate claiming a deduction for service fees and charges as 

expenditure which the pharmacy incurs in the conduct of its business.

Service fees and charges are usually calculated by way of mark-up on the base 

costs incurred by the service entity. Based on the ATO’s guidance, it is important 

that service fees are paid for the provision of services and equipment in the 

production of income and that the fees charged are commercially reasonable and 

properly calculated.

The ATO’s guidance in Your Service Entity Arrangements provides some 

parameters in determining whether service fees have been correctly calculated.

Ultimately the deductibility of service fees is a question of fact, however if 

ambiguities arise and a service might otherwise be characterised as being for 

some other purpose, it may invite a presumption that has been established solely 

for the purpose of obtaining a tax benefi t. 

There have been recent cases where the ATO has successfully challenged the 

deductibility of alleged service fees due to a lack of evidence which otherwise confi rms 

that the fees were appropriate or that the service arrangement was legitimate.

Review of service arrangements?
Service agreements between a pharmacy and an associated service entity can be a 

useful addition to your business structure and if established properly, the payments 

you make under your service arrangements can be deductible under income tax law. 

Tax Ruling 2006/2 was issued 11 years ago, and many pharmacy owners may not 

have recently reviewed their service arrangements for compliance with the ATO’s 

guidance in Your Service Entity Arrangements, which was last modifi ed in May 2013.

By Mark Fitzgerald, Principal

T 03 9810 6767

E mfi tzgerald@meridianlawyers.com.au

By Michael Bracken, Principal

T 02 9018 9977

E mbracken@meridianlawyers.com.au

SHOULD YOU 
REQUIRE A REVIEW 
OF YOUR SERVICE 
ARRANGEMENTS, ADVICE 
ON PREPARING A NEW 
SERVICE AGREEMENT 
OR ASSISTANCE WITH 
STRATEGIES INVOLVING 
A SERVICE ENTITY, 
PLEASE CONTACT 
MICHAEL BRACKEN 
OR MARK FITZGERALD. 



Pharmacy insights

September 2017

page 3 | Pharmacy insightsmeridianlawyers.com.au

FRANCHISING

ACCC increases franchisor scrutiny 

Under the Franchising Code of Conduct (FCC) a franchisor is 

obliged to update a disclosure document which has previously 

been issued to a franchisee within 4 months after the end of 

each fi nancial year. 

Recent proceedings initiated by the ACCC suggest an increasing focus on and 

scrutiny of disclosure obligations in the protection of franchisees. 

Disclosure exemption
Updated disclosure is not required under a Disclosure Exemption where a 

franchisor:

a. during the last fi nancial year – did not enter into more than one franchise 

agreement (including transferring, renewing or extending a franchise 

agreement) and 

b. in the following fi nancial year – does not intend to enter into another agreement.

However, in each 12 month period, if a franchisee makes a written request for a 

disclosure document then, within 14 days of the franchisee’s request, a franchisor 

must provide a franchisee with a copy of its latest disclosure document so that it 

refl ects the position of the franchise as at the end of the fi nancial year before the 

fi nancial year in which the request is made.

If a franchisor does not have an updated disclosure document, as it is otherwise 

covered by the Disclosure Exemption, then the FCC provides a franchisor with an 

additional period of up to two months to update the disclosure document and to 

provide a copy to the franchisee.

Scope of update
A franchisor is obliged to provide franchisees and prospective franchisees with 

updated disclosure of matters that are ‘materially relevant facts’.

A material relevant fact is a key piece of information about a franchisor or its franchise 

system, which could have an effect on a franchisee’s business and includes:

a. ownership and control – a change in majority ownership or control of the 

franchisor, franchise system, or an associate of the franchisor;

b. litigation – relevant court proceedings or judgments against the franchisor or 

one of its directors;

c. intellectual property – a change in the intellectual property, or ownership or 

control of the intellectual property that is material to the franchise system.
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Breach of disclosure obligations 
In a recent ACCC Media Release the ACCC indicates that it intends to take court action relating to 

alleged breaches of the revised FCC (which was introduced in 2015), to demonstrate that the new model 

Code has the power to penalise franchisors in breach.

Ultra-Tune and Geowash proceedings 

In May 2017, the ACCC commenced Federal Court proceedings against a franchisor (Ultra-Tune) for 

alleged breaches of the FCC which include:

a. failure to update its disclosure document, or provide copies of it, to a franchisee within the specifi ed 

time period;

b. failure to provide a prospective franchisee with disclosure documents which must be provided before 

accepting a non-refundable payment.

In addition, in early June 2017, the ACCC applied to the Federal Court for leave to commence 

proceedings against Geowash Pty Ltd (subject to Deed of Company Arrangement) (Geowash), a national 

car wash franchisor that has been marketing and selling hand car wash franchises since 2013.

Amongst other things, the ACCC alleges that Geowash directors failed to disclose commissions paid 

to directors from franchisee funds. The ACCC has stated that it is “particularly concerned” about the 

allegations of improper payment of commissions from franchisee funds and franchise company directors 

using funds in a way other than what is permitted by franchise agreements.

If granted leave to commence proceedings against Geowash, the ACCC has the capacity to seek 

declarations, injunctions, an order for the payment of pecuniary penalties, orders for non-party consumer 

redress, corrective notice orders, and costs.

What to do?
The proceedings in Ultra-Tune and Geowash signal that franchisors and their directors must be particularly 

vigilant when it comes to the disclosure requirements under the FCC.

In prosecuting franchisors who are in breach of the disclosure requirements in the FCC, the ACCC has a 

range of penalties it can impose including issuing infringement notices (up to $9,000 per breach), or the 

initiation of court proceedings and to seek civil penalties (currently up to $54,000 per breach). 

Franchisors should be aware of their disclosure obligations under the FCC. Compliant disclosure 

documents must be provided within the prescribed timeframes and particularly in circumstances where a 

pre-existing franchise agreement is renewed, transferred or varied.

SHOULD YOU REQUIRE ADVICE ABOUT YOUR OBLIGATIONS UNDER THE FRANCHISING 
CODE OF CONDUCT, OR REQUIRE ASSISTANCE IN PREPARING A VARIATION TO YOUR 
PRE-EXISTING AGREEMENTS, PLEASE CONTACT OUR COMMERCIAL AND CORPORATE 
ADVISORY PRINCIPALS MICHAEL BRACKEN OR MARK FITZGERALD OR SPECIAL COUNSEL 
GEORGINA ODELL.
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RETAIL LEASES ACT

NSW landlords and tenants affected by 
changes to the Retail Leases Act 

Recent amendments to the Retail Leases Act 1994 (NSW) (RL 
Act) will affect both landlords and tenants of retail premises. 

Under the Retail Leases Amendment (Review) Act 2017 (NSW) (Amending Act) 
various changes will apply to retail shop leases (including pharmacies), the rights 

and obligations of retail landlords and tenants, leasing processes and dispute 

resolution procedure.

Generally speaking, the amendments, which came into effect from 1 July 2017, 

seek to ensure that the protections provided by the RL Act to tenants are more 

aligned with the protection of consumer and small businesses. The amendments 

extend certain protections to tenants.

Some of the key changes are:
1. Proposed retail leases

 Agreements to lease are now captured by the RLA including proposed tenants 

and landlords and the RL Act applies to agreements to lease in the same way 

that it applies to a lease.

2. Minimum term

 The previous legislative requirement that a retail lease must be for a minimum 

term of 5 years has been removed and there is no longer a minimum term. 

Therefore, more fl exible terms can be negotiated. However, if the term of a 

lease is 3 years or longer, then the lease must be registered.

3. Disclosure of outgoings

 Under section 12A if a landlord’s disclosure statement given to a tenant fails 

to properly disclose outgoings it may result in the retail tenant not being liable 

to the extent of the non-disclosure. The defi nition of ‘outgoings’ has been 

extended to include fees charged by a landlord for services which the landlord 

provides in connection with the management, operation, maintenance or 

repair of the retail shop building or land. The effect of including these fees 

in outgoings is to protect tenants by preventing landlords from avoiding the 

provisions under section 12A by providing their own services, such a repairs, 

cleaning or maintenance. Landlords will need to be diligent in preparing their 

outgoings calculation and include these fees accurately.

4. Documents to be given to the tenant

 A retail tenant must be provided with a copy of executed lease within 3 months of 

its execution and an executed Bank Guarantee within 2 months of its execution.

By Georgina Odell, Special Counsel

T 02 9018 9975

E godell@meridianlawyers.com.au
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5. Assignment of lease

 The process by which a retail tenant obtains the consent to assignment of the lease from the Landlord 

has been streamlined. 

 The RL Act now separates and clarifi es the steps involved for a current tenant to:

a. obtain the consent of the landlord to an assignment of a retail shop lease; and

b. to be released from liability to the landlord after assignment.

 This includes a new requirement for giving the proposed assignee disclosure statements when requesting 

consent to assign the lease. Where previously the tenant was entitled to ask the landlord for a copy of 

the lessor’s disclosure statement to pass on to the proposed assignee, the requirement of the tenant to 

provide it no longer applied if the landlord was unable or unwilling to comply with the request within 14 

days. Now, the landlord is required to provide the tenant with the ‘updated lessor’s disclosure statement’ 
within 14 days of the request, and the tenant is required to give the updated lessor’s disclosure statement 

to the proposed assignee. This will allow proposed assignees to be properly informed in a timely manner 

as if they were entering a lease from the beginning.

 The process also requires the tenant to provide the landlord with such information as the landlord may 

reasonably require to satisfy themselves, specifi cally, that the “fi nancial resources and retailing skills 

of the proposed assignee are not inferior to those of the tenant”, whereas previously the tenant was 

required only to provide information to the landlord “concerning the fi nancial standing and business 

experience of the proposed assignee.”

6. Compensation on termination for non-compliant lessor’s disclosure statements

 The RL Act currently requires a landlord to provide a tenant with a lessor’s disclosure statement at 

least 7 days before the lease is entered into by the tenant. If the landlord either fails to comply with its 

obligation to provide the tenant with a lessor’s disclosure statement, or provides an incomplete, false, 

or misleading lessor’s disclosure statement the tenant will be entitled to terminate the lease within the 

fi rst 6 months. The Amending Act includes a new provision that where a tenant terminates its lease in 

either of these circumstances, it will be entitled to compensation from the landlord for reasonable costs 

incurred in entering into the lease, including expenditure in connection with fi t-out of the premises. 

Importantly, this right will apply to leases entered before 1 July 2017 and which are terminated after 

1 July 2017. 

7. Recovery of expenses by landlord

 Currently, a tenant cannot be required to pay lease preparation expenses. A landlord will not be entitled 

to recover any expenses from a tenant involved in obtaining the consent of the mortgagee of the leased 

retail premises, as these costs are now included in the defi nition of ‘lease preparation expenses’. 

8. Demolition

 Where a retail lease includes a provision for termination by the landlord of the lease on the grounds of 

proposed demolition of the building, the RL Act imposes specifi c requirements to be met before the 

termination on these grounds is permissible, including that the proposed demolition cannot be carried 

out practicably without vacant possession of the premises. The Amending Act protects tenants when 

the landlord proposes to terminate the lease due to demolition of ‘any part of the building’, where the 

term demolition includes ‘repair, renovation and reconstruction’.
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9. Online sales

 The defi nition of turnover no longer includes online transactions where goods or services are not 

delivered or provided from the retail premises. This amendment will benefi t tenants who conduct 

segments of their business online. As a result, tenants cannot be required to provide the landlord with 

information regarding these online transactions for the purposes of assessing turnover.

What to do next? 
Both landlords and tenants of retail premises in New South Wales will be affected by the amendments 

to the RL Act.

SHOULD YOU REQUIRE ADVICE ABOUT HOW THE REFORMS MAY IMPACT YOU OR YOUR 
BUSINESS, OR ON PREPARING OR AMENDING A RETAIL LEASE, PLEASE CONTACT OUR 
COMMERCIAL AND CORPORATE ADVISORY PRINCIPAL MICHAEL BRACKEN OR SPECIAL 
COUNSEL GEORGINA ODELL.

FIRM NEWS

Finalists in InfoTrack Client Centricity Awards
Meridian Lawyers was nominated as a fi nalist in two categories in the InfoTrack Client Centricity 

Awards for 2017. Recognising excellence in client services and customer experience in the legal 

and accounting industries, Meridian is a fi nalist for Client Service and Delivery and Employee 

Engagement. 

Industry recognition
Meridian Lawyers congratulates seven Principals for their recognition as amongst the best in Australia 

in the 10th edition of Best Lawyers®. In Sydney, Michael Bracken is recognised by Best Lawyers 

for Commercial Law. Five Principals are recognised in Insurance Law: Paul Baker, Nevena Brown, 

Kellie Dell’Oro, Robert Minc and Robert Crittenden, as well as Consultant Catherine Osborne. Principal 

Marianne Nicolle, based in the fi rm’s Newcastle offi ce, is nominated for Health and Aged Care Law 

and Medical Negligence for the second time. 

Meridian has been shortlisted as a fi nalist in the Insurance Law Firm of the Year category at the 

nationally-recognised 2017 Australian Law Awards hosted by Lawyers Weekly. In addition, 

Meridian’s Paul Baker has been shortlisted in the Managing Principal of the Year category.

The Australian Law Awards winners will be announced on 1 September. 

Find out more about Meridian Lawyers at www.meridianlawyers.com.au – our team’s contact details are provided on the following page

Disclaimer: This information is current as of September 2017. These articles do not constitute legal advice and do not give rise to any 

solicitor/client relationship between Meridian Lawyers and the reader. Professional legal advice should be sought before acting or 

relying upon the content of these articles.
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